WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Wednesday, March 24, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 28813-7-III

Case Name: State of Washington v. Thomas A. Sankey

County: Spokane
Case Summary: Thomas and Tammy Sankey contacted an elderly homeowner (Ms. Edwards) offering to wash windows.  They told Ms. Edwards her home needed repairs.  She signed an agreement and gave Sankeys $1700.  Eleven days later, police officers responded to reported suspicious activity and observed Sankeys working on the home.  After contacting Ms. Edwards, the police asked Sankeys to leave and not return without her permission.  They never returned to complete the work.  Mr. Sankey was charged with first degree theft by deception.  The jury found him guilty.  He moved for a new trial because portions of trial were conducted in his absence, which he claimed was due to medical conditions.  The court found each absence voluntary and denied the motion.  Sankey appeals.  
Issues Presented: Whether (1) the evidence was insufficient to support Sankey’s conviction for first degree theft by deception, and (2) the court abused its discretion in denying the motion for new trial.  
2) 
No.: 29124-3-III

Case Name: Steven F. Schroeder v. Excelsior Management Group LLC, et al 

County: Stevens

Case Summary: Excelsior Management Group LLC initiated nonjudicial foreclosure proceedings against Steven Schroeder when he defaulted on a loan contract secured by a deed of trust encumbering his 200-acre agricultural property.  Schroeder filed suit to stop the proceedings on grounds that agricultural property must be foreclosed judicially.  The parties negotiated a settlement in which Excelsior agreed not to proceed with judicial foreclosure if Schroeder signed new loan documents and waived any right to judicial foreclosure in the future.  Schroeder signed the new documents and his attorney signed a stipulated order of dismissal.  Schroeder defaulted on the new loan and Excelsior initiated nonjudicial foreclosure proceedings.  Schroeder again filed suit to stop the sale on the ground that agricultural property must be foreclosed judicially.  Schroeder moved to vacate or stay the earlier order of dismissal, contending he was unaware of its contents and never authorized his attorney to sign it.  The trial court dismissed those motions, and an additional motion for reconsideration by Schroeder.  He appeals.  

Issue Presented: Whether the court erred in denying Schroeder’s motion to vacate or stay the stipulated dismissal order when it rejected Schroeder’s claim his attorney lacked authorization to waive his judicial foreclosure rights.  
3)
No.: 28892-7-III

Case Name: State of Washington v. Wallace Joseph Griffith

County: Benton

Case Summary: Wallace Griffith was residing in California in 1996 when he was charged with third degree child molestation in Washington.  The court issued an arrest warrant.  California authorities later contacted or arrested him on other felony matters in 2002 and 2006, and each time notified the Benton County prosecutor of his whereabouts in the community.  The prosecutor did not seek extradition.  Some 13 years later, Griffith was arrested in California on a probation violation.  The Benton County prosecutor was again notified and this time sought extradition, which Griffith waived.  Griffith moved to dismiss the molestation charge for speedy trial violation.  The court granted the motion and dismissed the case without prejudice, reasoning the State failed its duty to file a detainer under the Interstate Agreement on Detainers (IAD) in 1996 and/or 2002, and the length of the extradition delay prejudiced Griffith’s defense.  The State appeals.  

Issues Presented: Whether the trial court erred in ruling (1) the State was required by the IAD to file a detainer in 1996 or 2002, and (2) the length of the extradition delay prejudiced Griffith’s defense and required dismissal.  
4) 
No.: 28060-8-III

Case Name: Debbie Donohue v. Gregory A. Nielson

County: Spokane 

Case Summary: A dental practice assigned collection of Debbie Donohue’s unpaid account to Quick Collect, which sent her a formal demand statement (validation notice) and notices detailing principal and accrued interest owed.  The notices went unanswered and Quick Collect referred the matter to attorney Gregory Nielson, who commenced litigation.  Donohue then sent Quick Collect a check that was insufficient to satisfy the accrued debt that now included court costs, a service fee, and attorney fee.  Neilson advised Donohue of the insufficient tender.  Donohue then filed suit against Neilson, alleging he violated 15 U.S.C. §1692(g)(a) of the Fair Debt Collection Practices Act (FDCPA) by failing to send her an additional validation notice.  The court granted summary judgment for Nielson.  Donohue appeals.                      

Issue Presented: Whether an attorney collecting debt through litigation on behalf of a collection agency that already sent the debtor a validation notice is required by 15 U.S.C. §1692(g)(a) of the FDCPA to send a second validation notice.     
5) 
No.: 29568-1-III

Case Name: Conrad Pierce v. Yakima County, Washington

County: Yakima

Case Summary: Conrad Pierce sued Yakima County after he was severely burned in a gas explosion caused by an uncapped pipe in the home interior portion of his propane gas heating system.  The county had given final inspection approval after new installation of a propane tank and exterior piping.  The superior court determined the county had no duty to take specific corrective action and granted summary judgment for the county.  Pierce appeals. 

Issue Presented: Whether the public duty doctrine precludes Pierce’s action against the county; or, whether the “failure to enforce” or “special relationship” exceptions to the doctrine should apply.  

11:30 AM

6) 
No.: 29125-1-III

Case Name: Elizabeth A. Olsen v. Washington Department of Labor &        

           Industries

County: Yakima
Case Summary: Robert Olsen was exposed to asbestos while working for maritime and non-maritime employers.  Maritime employers are covered under the federal Longshore and Harbor Worker’s Compensation Act (LHWCA), 33 U.S.C. §§ 901-950.  Non-maritime employers are covered under the Washington Industrial Insurance Act (IIA), Title 51 RCW.  Because Mr. Olsen had a right to federal benefits under the LHWCA as a maritime worker, the Department of Labor and Industries (Department) awarded his surviving spouse Elizabeth Olsen only “temporary benefits” under the IIA until the federal insurer initiates payment, at which point IIA benefits would cease. The Board of Industrial Insurance Appeals affirmed.  Ms. Olsen appealed to the superior court, which granted summary judgment in favor of the Department.  Ms. Olsen appeals.   

Issues Presented:  Whether (1) the Department lacks subject matter jurisdiction over issues relating to asbestos exposure claims covered under the LHWCA; (2) the court erred in ruling Ms. Olsen is entitled to only temporary IIA benefits; and (3) she is entitled to receive permanent IIA benefits under the last injurious exposure rule.

12:30 PM

7) 
No.: 28928-1-III


Case Name: State of Washington v. Javier Chavez, Jr.

County: Benton

Case Summary: While jailed on pending assault and unlawful firearm possession charges, Javier Chavez made several contacts with his wife.  The charges were then amended to include witness tampering and four counts of violation of a no-contact order.  The court appointed new counsel on the witness tampering charge and severed it from the other charges when it became apparent Chavez’s attorney might be a witness.  Upon consulting with his first attorney, Chavez pleaded guilty to four counts of violation of a no-contact order.  He later sought to withdraw the plea.  The court relieved his first attorney from filing a motion to withdraw the plea and appointed the second attorney to do so.  Counsel filed the motion, but cited Anders v. California, 386 U.S. 738, 13 L. Ed. 2d 493, 87 S. Ct. 1896 (1967), and suggested Chavez’s reasons for plea withdrawal lacked merit.  The court denied the motion.  Chavez appeals.       

Issues Presented: Whether (1) Chavez was denied conflict-free counsel and/or received ineffective assistance of counsel when he entered his guilty plea or when he moved to withdraw it, and (2) there exists a manifest injustice warranting plea withdrawal.      
